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JURISDICTIONAL STATEMENT 


This is an appeal by Joseph Martello and Ter M. Martello from a 
decision of the Municipal Court of Appeals for the District of Columbia 
in case No. 2662 decided by that court on March 8, 1961. Petition for 
allowance of an appeal to this court was timely filed and was granted by 


this court. This appeal follows. 


STATEMENT OF THE CASE 


Appellee, while a passenger in an automobile operated by one 


Caughman, was injured when that automobile collided with one owned by 
by Der M. Martello and driven by Joseph Martello, appellants. Caugh- 


man's insurer paid appellee $700.00 in settlement and obtained a release. 


Thereafter appellee brought suit against the appellants. The appellants 
pleaded the release given Caughman and by third party complaint asked 
judgment against Caughman "for all or a contributable portion of any 
judgment" rendered against them. A jury found in favor of appellee 
against appellants for $2,000.00 and in favor of appellants against 
Caughman "for contribution”. The Court entered judgment for appellee 
against appellants for $1,000.00 and ruled that Caughman was not liable 
for additional payment. Appellee appealed to the Municipal Court of 
Appeals for the District of Columbia claiming that the trial Court erred 
in ordering judgment in her favor against the appellants for $1,000.00 
when the jury verdict had been for $2,000.00. 


The Municipal Court of Appeals remanded the case to the trial 
Court with instructions to vacate the judgment in favor of the appellee 
in the amount of $1,000.00 and to enter judgment for appellee against ap- 
pellants in the amount of $2,000.00. That Court ruled further that since 
the jury was aware of the previous $700.00 settlement by Caughman the 
appellants were not entitled to any credit or contribution and that Caugh- 
man was not required to make further payment to either appellants or 


appellee. 


Appeliants petitioned this Court for allowance of an appeal. That 
petition was granted and this appeal follows. 


STATEMENT OF POINTS 


1. The right of contribution between joint tortfeasors is an un- 


qualified right without exception or reservation arising from a'common 


liability for a single wrong. 


2. The jury returned a verdict for contribution and it was error 
for the Municipal Court of Appeals to ignore that verdict and deny 


appellant's contribution. 


3. It was error for the Municipal Court of Appeals to speculate 
into the minds of the jurors and conclude that the verdict for appellee 


was meant to be in addition to the original settlement. 


SUMMARY OF ARGUMENT 


1. The right of contribution between joint tortfeasors is a right 
without exception or reservation and cannot be defeated by a claimant's 
choice of defendants. 


2. One of two joint tortfeasors may not defeat the other's right of 
contribution by settling with the claimant prior to the claimant's suit 
against the other tortfeasor. The defending tortfeasor should not be 
bound by the settlement to which he was not a party and should be per- 
mitted to seek proportionate contribution from the settlor by way of a 
third party action. | 


3. Inthe absence of special instructions to the jury to credit a 
previous settlement against its evaluation of a claim, a Court may not, 


by speculation, assume that the jury made such a credit. 


4. When a defendant obtains a jury verdict for contribution against 
a third party defendant, a Court should not be permitted to extinguish that 
verdict on its own presumption that the jury must have considered the 
amount of contribution in granting its original verdict against the defend- 


ant. 


ARGUMENT 
I 


THE RIGHT OF CONTRIBUTION IS UNQUALIFIED 
AND MAY NOT BE DENIED. 
The right of contribution between joint tortfeasors has existed 

in this jurisdiction since this Court rendered its decision in George's 
Radio, Inc. v. Capital Transit Co., 75 U.S. App. D.C. 187, 126 F.2d 219. 
Although we have not adopted a Joint Tortfeasors Contribution Act, the 
right of contribution is recognized as arising from a common liability 
of two or more persons whose actions concur in causing a single injury. 
The injury is single and the recovery is single, However, the wrongdoer, 
who may be compelled to discharge the liability, is entitled to contribu- 


tion from his co-tortfeasor. 


This Court'has completely accepted that doctrine and in Knell v. 
Feltman, 85 U.S. App. D.C. 22, 174 F.2d 662 and Henry Fuel Co. v. 
Whitebread, 99 U.S. App. D.C. 9, 236 F.2d 742, stated: 


"| . . we adopt for the District of Columbia, without excep- 
tion or reservation, the rule stated by Chief Justice Groner 
in the George's Radio case, ‘that when parties are not inten- 
tional and wilful wrongdoers, but are made so by legal infer- 
ence or intendment, contribution may be enforced’.” 
(Emphasis added) 


The Court below has seen fit to make exceptions and reservations. 


The facts surrounding the claim in the Henry Fuel Co. case (supra) 


are almost identical to the case at bar. There the claimant was a pas~ 
senger in the automobile of the settlor. After settlement, claimant 
brought suit against the other tortfeasor and that tortfeasor sued the 
settlor for contribution by way of third party action. The lower Court 
granted the settlor’s motion to dismiss the third party action. This 
Court, in referring to the trial Court's order dismissing the action for 


contribution, wrote the following: 
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‘It had the result of treating the appellee Whitebread as | 
impervious to appellants’ claim for relief. Appellants 
found themselves denied an opportunity to litigate effect- 
ually the right to seek contribution which, by our decision, 
had been accorded to them ‘without exception or reserva- 
tion’. That the injured plaintiff could release her own | 
claim against appellee Whitebread is clear. The assertion 
that she could likewise extinguish appellants’ claim to | 
contribution raises a wholly different question," 


The right of contribution is separate and distinct, without excep- 
tion or reservation and cannot be defeated by the acts of the other 
parties. In the case at bar, what happened to the right of contribution? 


Appellants contend that their right to contribution is without 


exception or reservation as this Court has held, Contribution was 
allowed at trial level by a verdict of the Jury. The result reached 
by the Court below estinguishes entirely that verdict and appellants’ 


right. 


Had prior settlement not been made by one of the tortfeasors, 
in the case at bar, solution of the matter would be unquestioned. The 
appellants would be entitled to contribution of fifty per cent. The 
problem before the Court is created by the previous settlement between 
appellee and the other tortfeasor against whom the jury returned a 


verdict for contribution in favor of appellants. 


The result reached by the Court below makes the Jury's verdict 
ineffectual and makes the earlier settlement binding on all the parties 
to the tort, even though they were not parties to the settlement. The 
right of contribution which this Court has said was without exception 
or reservation is now denied to the appellants by a contract to which 
they were not parties. The door has been opened to the possibilities 
of fraud and collusion which this Court warned against in its' decisions 
in the Knell and Henry Fuel cases (supra). | 

"The right to seek contribution belongs to the tortfeasor 
who has been forced to pay, and the existence of the right 


cannot logically depend upon a selection of defendants | 
made by the plaintiff. if it did so depend, the caprice or 
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whim of the plaintiff, or his deliberate intention to fasten 
liability on one defendant alone, could preclude that defend- 
ant from having contribution to which he might otherwise 
be entitled. Moreover, such an application of the contribu- 
tion doctrine would open the way to collusion between a 
plaintiff, and one against whom he has a cause of action to 


impose liability solely upon another against whom he has 

a cause of action for the same wrong." Emphasis added) 

What is to prevent a claimant from making a speedy and nominal 
settlement with the tortfeasor he prefers and then, with the aid of that 
tortfeasor, saddling the joint tortfeasor with the full amount of a sub- 
stantial jury verdict less perhaps one dollar? Is this not truly a long 
way from the basic theory of contribution that discharge of a common 
obligation by one of two obligors without proportionate payment from 
the other gives the latter an advantage to which he is not equitably en- 
titled? George's Radio, Inc. v. Capital Transit, supra; Yellow Cab Co. 
of D. C. v. Dreslin, 86 U.S. App. D.C. 328, Bair v. Bryant, 96 A.2d 508. 
And does it not totally eliminate a right which has been held to be without 
exception or reservation? 


The Court below accepted the language of McKenna v. Austin, 77 U.S. 
App. D.C. 228, 134 F.2d 659, that the previous settlement must be given 
finality (J.A. 3). But is it equitable to say that such a settlement contract 
can be binding on a person who was not a party to it, and in most cases 
would not be consulted and probably would not even know of its existence. 


If the verdict in the case at bar had been less than twice the previous 
settlement, appellee would have received from appellants only the difference 
between the previous settlement and the verdict. Appellants would then have 
been called upon to pay back to the settlor that amount required to equalize 
their payments. McKenna v. Austin (supra), Otis v. Thomas, 104 U.S. App. 
D.C. 343. It would appear then that the previous settlement and payment is 
not final as to the settlor but its finality runs only to the defender who was 
not a party to it. The settlor is thus given the choice to either make a 
nominal settlement, and defeat the defender's right of contribution entirely; 
or he may make’a calculated settlement with the knowledge that it is not 
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final and he will receive a rebate if he over evaluated the injury. He has 
the assurance that in no event will he be called upon to pay more than one- 
half the verdict. However, the Court below states that the defender will 
not be allowed to defend with that same assurance that in no event will he 
be liable for more than one-half the verdict (J.A. 4). | 


Thus by means of a contract which, until now, the courts have dis- 
couraged, two parties may now abolish a legal right of a third. And one 
of those parties now gains the very advantage to which, until now, the Court 
has said he is not equitably entitled. 


If the solution to the problem was merely to credit the i 
settlement against the subsequent verdict regardless of the amount of 
that verdict, a third party action by the defender against the settlor for 
contribution would be meaningless. Yet, in the Henry Fuel case (supra) 
this Court did not feel that such an action was meaningless when it rein- 
stated the defender's action for contribution. Unfortunately, the question 


of the method of measuring contribution was not before this Court in that 


case. 


Appellants contend that if the doctrine of contribution is to be 
followed it must be followed with some degree of uniformity. it the 
liability is joint and common then the discharge of that liability should 
be joint and common. If one tortfeasor has the legal right to a cause of 
action against the other for contribution, the latter should not be permitted 
to unilaterally contract away the former's right. If settlors and claimants 
are to receive the benefits of their contracts they must also carry the 
burdens of those contracts. | 


Initially every claimant has a right to proceed against both tortfeasors. 
Each of those tortfeasors has the right to contribution from the other to 
satisfy and discharge their common liability. The question presented in 
the case at bar can only arise when the claimant chooses to settle volun- 
tarily with one of the tortfeasors. He makes that choice with the awareness 
of the risks involved, including the uncertainties he faces in proceeding 
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against only one party. He may not succeed in his action. He may recover 
less than twice his settlement. He may recover more than twice his settle- 
ment, He is fully aware that the parties against whom he proceeds have 
certain rights as between each other. Just as those rights are in some 
way effected by his right against them, his right against them is also 
effected by their rights as between each other. He makes his choice 
voluntarily, and just as he runs the risk of no recovery he runs the risk 

of recovering more than twice his previous settlement. If by his own act 
of previous settlement someone must be penalized, it is only reasonable 
that it should be he or the party with whom he settled. In all justice and 
equity it would not be fair to place that penalty upon one not a party to 

the settlement. 


The Court below has taken the view that it is unrealistic to reason 
that by settling with one tortfeasor, the claimant has in effect sold one- 
half the claim. It bases its view on some of the factors which influence 
settlement (J.A. 3 & 4). However, the Court does not point out that the 
same factors, when applied to the tortfeasor, have like influence on settle- 
ment; the lack of ability of the tortfeasor to settle, the lack of need of the 
claimant for a quick settlement, the lack of willingness of the claimant to 
negotiate with the particular tortfeasor who did not settle, and the same 
uncertainties of what the jury may eventually determine to be the value 
of the claim. And more decisive than all the others, the voluntary choice 
of the claimant to settle with only the other tortfeasor. 


As between the claimant and the settlor, should it not also be the 
claimant who should suffer the penalty? He was fully aware at the time 
of settlement that he was completely discharging the settlor. If later a 
jury evaluates the claimant's injury at something more than twice his 
settlement he cannot be allowed to claim that the settlement is not final. 
If the jury verdict is returned for less than twice the settlement or is 


one of contributory negligence the claimant is not required to make a 
rebate to the settlor. 
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The claimant makes his choice to discharge one tortfeasor with the 
full knowledge of his right to proceed against both. He is aware that the 
tortfeasors have rights between each other which also effect him. In 
settling with one he runs the risk of effecting his rights against the other. 
If it later develops that his choice was not exercised with prudence, it is 


not equitable to place the burden of that exercise on another party. It was 
his risk and the burdens should be his. If by that choice benefits arise, 
they run to him. If burdens are to be borne, they should be his. 


0 


THE COURT ERRED IN SPECULATING INTO THE MINDS OF 
THE JURORS TO DETERMINE HOW THEY ARRIVED AT THE 
EVALUATION OF CLAIMANT'S INJURY. 


The Court below stated: 


"In the present case the jury, knowing that appellant (appellee 

here) had already received $700.00, must have awarded the 

$2,000.00 as additional damages necessary to fully compen- 

sate appellant (appellee here). In such case it is not fair to 

credit the settlement against the verdict. Doing so would 

result in crediting the settlement twice, once by the jury 

and again by the court. (J.A. 4)" (Emphasis added) 

It is obvious that the reasoning of the court is based entirely on 
assumption. It can be assumed that the jury already credited the $700.00 
to its evaluation of the injury. It can likewise be assumed that the jury 
did not credit the $700.00 and that the $2,000.00 figure is a total evaluation 
of the injury. The jury returned a verdict for $2,000.00 and the lower court 
took it upon itself to speculate into the minds of the jurors and deter mine 
how the jury mathematically computed its verdict. Appellants contend that 
without the benefit of special interrogatories having been submitted to the 
jury, the Court may not make assumptions as to how the verdict was 
reached. The questions of remittitur or inadequacy of the verdict were 
not before the lower court and are not before this court. The verdict of 
the jury should be taken as it was rendered and the law applied to it. 
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The jury also returned a verdict for the appellants "for contribution". 
(J.A. 1) The jury in effect gave appellee the right to recover against appel- 
lants, and gave appellants the right to a reduction of their payment by con- 
tribution from the third party. The lower court, by disregarding the second 
part of the jury's verdict for contribution, has extinguished it entirely. 
Whether the lower court's formula for crediting the verdict with the prior 
settlement is correct or incorrect, that court cannot by speculation presume 
one effect into one-half of the verdict and similarly presume away entirely 
the other half of the verdict. Appellants contend that as a matter of law, 
based both on prior decision by this court and on the verdict rendered in 
their favor by the jury, they are entitled to contribution, What has happened 
to that right in the present case? In the result reached by the Court below 
it has disappeared. 


In making its assumption that the jury had already credited the 
previous settlement the lower court referred to the Arkansas case of 
Giem v. Williams, 215 Ark. 705, 222 S.W. 2d 800. An analysis of that 
case brings out several major differences which distinguish it from the 
case at bar. At the time the Giem case was decided, Arkansas had already 
enacted the Uniform Contribution Among Tortfeasors Act. 634-1001 Ark. 
Stat. 1947. Section 4 of the uniform act provides as follows: 

"A release by an injured person of one joint tortfeasor, whether 
pefore or after judgment, does not discharge the other tort- 

feasor unless the release so provides; but reduces the claim 

against the other tortfeasors in the amount of the consideration 

paid for the release, or in any amount or proportion by which 

the release provides that the total claim shall be reduced, if 

greater than the consideration paid." (Emphasis added) 

That act has not been adopted by Congress for the District of Colum- 
bia. If the act were law in the District of Columbia, appellants would have 
been entitled to an instruction that the jury was to credit the settlement 
against their evaluation of the injury in reaching its verdict. That not 


being the law, the appellants were not entitled to such an instruction and 


the Court now can only assume that the credit had been made. 
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Further distinguishing the Giem case, it will be noted that the 
settlor there was not a third party defendant. There was no jury verdict 
in favor of the defendant for contribution. The defendant had offered in 
evidence the covenant not to sue of the settlor, presumably to reduce any 
potential verdict by that amount, A reading of Giem does not indicate 
whether or not the defendant there asked for an instruction concerning 
credit under the Act. | 


In the present case the court below has in essence taken one section 
of the uniform act, which is not law in this jurisdiction and applied that 
one section to the appellants. If that is to be the law in this jurisdiction, 
the bringing of a third party action for contribution is purely academic 
in nature. A jury verdict for contribution would be valueless since the 
defender could gain nothing. He would only be able to offer into evidence 
the settlor's release and obtain an instruction concerning a credit in that 
amount, This he could do without a third party action, In the present case, 
however, there was a third party action and the jury did return a verdict in 
that action. | 


This Court ruled in the Henry Fuel Case (supra) that a third party 


action for contribution was proper and that the defending tortfeasor was 
entitled to contribution. Under the ruling of the court below, a settlor 
who is made a third party defendant could completely defeat contribution 
and the full effect of the Henry Fuel decision by merely offering into 
evidence the amount of his earlier settlement. Once the amount of the 
previous settlement goes before the jury, the defender is to be denied any 
and all contribution, even the benefit of the previous settlement. The 
amount of a previous settlement could conceivably come out during trial 
for any number of reasons such as credibility of a witness, impeachment 
of the plaintiff or in relation to matters concerning special damages. To 
rule that introduction of such evidence bars the defender's right of contri- 
bution would even place limitation on the very conduct of the trial. 
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CONCLUSION 


The appellants respectfully submit that the result reached by the 
court below will have far reaching effects on the law of contribution in 
this jurisdiction. ‘This court has held that contribution is a right without 


exception or reservation and since the appellants obtained a jury verdict 


for contribution the judgment of the trial court in the case at bar should 
be reinstated. Appellants’ right of contribution should be returned to 
them. 


Respectfully submitted, 


JOHN F. GIONFRIDDO 


Collins and Anderson 
518 Mills Building 
Washington, D. C. 


Counsel for Appellants 
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John F. Gionfriddo, with whom Collins and Anderson was on the 
brief, for appellees. 
Before HOOD and QUINN, Associate Judges, and CAYTON (Chief 
Judge, Retired) sitting by designation under Code §11- 776(b). 
HOOD, Associate Judge: This appeal presents one of the questions 
raised but not answered in McKenna v. Austin, 77 U.S. App. D. C. 228, 
134 F. 2d 659, 148 A.L.R. 1253. 
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Appellant, while a passenger in an automobile operated by Robert 
Caughman, was injured when that automobile collided with one owned by 
Ter M. Martello and driven by Joseph Martello. Caughman's insurer 
paid appellant $700 in settlement and obtained a release. Thereafter 
appellant brought this action against the Martellos. As one defense they 
pleaded the release given Caughman, and by third-party complaint they 
asked judgment against Caughman "for all or a contributable portion of 
any judgment" rendered against them. A jury found in favor of appellant 
against the Martellos for $2000, and in favor of the Martellos against 
Caughman "for contribution," it being stipulated by all parties that the 
amount of contribution should be set by the court. The court entered 
judgment for appellant against the Martellos for $1000 and ruled that 
Caughman was not liable for contribution. 

Appellant's sole claim of error is that the trial court erred in 
ordering judgment in her favor against the Martellos for only $1000 
when the jury had returned a verdict for $2000. 

In ordering judgment fixed at one half of the verdict, the trial court 
undoubtedly was guided by certain language found in McKenna. The exact 
holding in McKenna was "no more than that 'Partial satisfaction taken in 
compromise and release of liability of one or some of the wrongdoers 
does not discharge the others' "but there was a lengthy discussion of 
what effect such holding might have on the question of contribution be- 
tween joint tort-feasors when one settles and judgment is had against 
the other. 

McKenna suggested that no difficulty would arise when the judgment 
is less than twice the amount of the settlement, saying that the settler 
could recover from the other wrongdoer, by way of contribution, the 
amount necessary to equalize their payments. This suggestion has ap- 
parently been followed and approved in Otis v. Thomas, 104 U.S. App. 
D.C. 343, 262 F.2d 232, where after a verdict for $3500 judgment was 
entered for one half of the verdict because of previous settlement with 
one of the tort-feasors. 


1 Henry Fuel Company v. Whitebread, 99 U.S. App. D.C. 9, 11~ ro bos F.2d 742, 744-45. 
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McKenna, however, recognized the problem which would arise 
where the judgment exceeds twice the settlement. Two possible solu- 
tions were suggested: one, that the defendant pay the full amount of 
the judgment after deducting the amount paid in compromise; two, that 
the judgment be credited with one half of its amount and the defendant . 
pay.. one half. The objection to the first solution was said to be that it 
would result in unequal contribution between tort-feasors, and the ob- 
jection to the second that its result would be to cut down plaintiff's re- 
covery. The choice between the solutions was left for future decision. 
We must now make that choice. 

Aside from a feature of the case yet to be discussed, the first 
solution applied to this case would result in the settler paying $700 and 
the defendant paying $1300 ($2000 less the credit of $700). Plaintiff 
would receive the full amount of the jury's verdict. The second solution 
applied here would result in the settler paying $700 and the defendant 
paying $1000 (one half of the verdict), and the plaintiff would receive 
$300 less than the jury verdict. This was the solution applied by the 
trial court. It will be noted that under either solution the settler pays 
nothing more than the amount he has already paid in settlement, and 
this is for the reason made clear in McKenna that the "compromise 
must be given effect to relieve it [the settler] from all liability, whether 
to plaintiff directly or indirectly through contribution." 2 

In our opinion the first solution is the proper one. Although it 

may result in inequality of contribution, this result is more preferable 
than disallowing plaintiff recovery of the full jury verdict. Actually: 
either solution applied to the present case results in disproportionate 
payments between wrongdoers. We think the plaintiff's right to full 
recovery outweighs any consideration of inequality of contribution be- 
tween the tort-feasors. 

In He Fuel Company v. Whitebread, 99 U.S. App. D. C. 9, 236 
F. 2d 742, it was held, as was said in Keleket X-ray Corporation v. United 
States, 107 U.S. App. D.C. 138, 140, 275 F. 2d 167, 169, "that an injured 


person who releases one joint tort-feasor from liability to him does not 


2 a7 US. App. D.C. 228, 234, 194 F.2d 659, 665. 


4 
thereby terminate the other tort-feasor's right to contribution."" But in 
Henry Fuel Company it was also stated that "methods for the measurement 
of that contribution have not been established in this circuit." 99 U.S. 
App. D.C. 9, 13, 236 F. 2d 742, 746. Neither of the above cases indicated 
that settlement is not to be accorded finality so far as the settler is con- 


cerned. Thus, if the right of contribution remains, the only question is 


whether such right shall be limited to receiving credit for the amount 
paid by the settler or to receiving an artificial credit of one half the 
verdict. As indicated above, it is our view that the right should be limited 
to credit for the amount paid by the settler. 

A credit of half the verdict, regardless of the amount received in 
settlement, would proceed on the basis that by settling with one of two 
tort-feasors the claimant has in effect sold one half the claim for the 
amount received. This appears to us to be completely unrealistic in 
view of the many factors which influence a settlement; some of which 
are the ability of the settler to pay, the need of the claimant for a quick 
settlement, the willingness of the settler to negotiate, and the uncertainty 
of what the jury may eventually determine to be the value of the claim. 
Where one of two tort-feasors settles and the other defends, the defend- 
ing one must take the burden of paying the full amount of the verdict, 
less credit for the settlement, and should not be allowed to defend with 
the assurance that in no event will he be liable for more than one half 
the verdict. 

Another question remains in this case. For reasons not clearly 
disclosed by the record the jury was informed that plaintiff already had 
been paid $700 by Caughman. The subject of the payment and the giving 
of the release was fully explored. Plaintiff freely acknowledged receiving 
the $700 and the signing of some paper but apparently was unwilling to 
admit signing the release offered in evidence. Plaintiff and Caughman 
were questioned concerning their relationship, and according to the state- 
ment of proceedings and evidence, "both the plaintiff and the third party 
defendant denied any cooperative effort to have the plaintiff collect twice 
for the same injuries." Thus it is clear that the jury in awarding a verdict 


5 
of $2000 in appellant's favor against the Martellos was fully aware of 
the fact that appellant had already received $700 from Caughman for 
the same injury. Under these circumstances is it proper to credit the 
$700 against the verdict of $2000? We think not. 

Where a jury, unaware of a previous settlement by one tort-feasor, 
awards a verdict against another tort-feasor, it is logical to assume that 
the verdict is an appraisal of the entire injury, and it is only fair that the 
previous settlement be credited against the verdict. In the present case 
the jury, knowing that appellant had already received $700, must have 
awarded the $2000 as additional damages necessary to fully compensate 
appellant.° In such case it is not fair to credit the settlement against 
the verdict. Doing so would result in crediting the settlement twice, once 
by the jury and again by the court. * 


The case is remanded to the trial court with instructions to vacate 


the judgment in favor of appellant against appellees in the amount of 
$1000 and to enter judgment for appellant against appellees in the amount 
of $2000. 


Remanded with instructions. 


————————— 


The trial court rejected appellant's (plaintiff's) request that the jury be instructed that the 
settlement had no bearing on the liability of the defendants or the amount plaintiff was entitled 
t to recover. 


4 
See Giem v. Williams, 215 Ark, 705, 222 S.W.2d 800. 
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ISSUES RAISED BY APPELLANTS ARE NOT 
RAISED FOR THE FIRST TIME 


Appellee in her brief contends that the question of contribution is 
raised by Appellants in this Court for the first time. The entire question 


before the Court below as well as the trial Court was one of application 
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of the contribution doctrine. The action of the trial Court in entering the 
judgment for $1,000 was an application of the law of contribution, based 
on the jury's verdict awarding appellants contribution. This was clearly 
recognized by the Court below in the very first sentence of its opinion: 
"This appeal presents one of the questions raised but not 
answered in McKenna v. Austin. . ." (J.A. 1) 
Later in its opinion (J.A. 2) the Court below stated: 


"McKenna, however, recognized the problem which would 
arise where the judgment exceeds twice the settlement. 
Two possible solutions were suggested: . . . The choice 
between the solutions was left for future decision. : We 
must now make that choice". 


It cannot be doubted that it was the question of contribution which 
led to the ruling of the trial Court in this action and it was clear that 
same question which was treated and ruled upon by the Court below. It 


was the trial Court's application of the doctrine of contribution from 
which Appellee first appealed in this action. 


aa 


APPELLANTS DO NOT CONTEND THAT TRIAL COURT SHOULD HAVE 
INSTRUCTED JURY CONCERNING PREVIOUS SETTLEMENT 

It appears from Appellee's brief that she misinterprets Appellants' 
contentions. Contrary to Appellee's assertions in part 2 of her argument, 
Appellants do not urge that the trial Court should have instructed the jury 
in any way concerning previous settlement. Appellants' references to such 
instruction are merely offered in presentation of their allegation of error 
on the part of the Court below. Appellants contend that the Court erred in 
speculating into the minds of the jury in deter mining how the jury mathe- 
matically computed'the amount of the verdict. Appellants contend that a 
Court may not determine the jury's mathematical formula unless it has 
before it the jury's answers to interrogatories on that point. Since the 
jury in the case at bar presented no such answers for the Court's con- 
sideration the Court could not upon its own initiative rule as it did. 
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Appellants’ second reference to special instructions is in the realm 
of the hypothetical. The Court below referred to the Arkansas case of 
Giem v. Williams, 215 Ark. 705, 222 S.W. 2d 800, in disallowing Appellant's 
credit for the previous settlement between plaintiff and third party defend- 
ant. Appellants urge that the Giem case was decided under the Uniform 
Contribution Among Tortfeasors Act, §34-1001 Ark. Stat. 1947. Appellants 
merely point out that the Uniform Act is not law in this jurisdiction and 
that if it were the law Appellants would have been entitled to certain in- 
structions. Appellants in no way urge that they should have had any such 
instructions under the present District of Columbia law. Appellants make 
this point only in support of their argument that the Court erred in follow- 
ing the Giem case since by so doing it in part applied the non-applicable 
Uniform Act. | 


I 


THE TRIAL COURT DID NOT DETERMINE THE ISSUE 
OF RELEASE IN MAKING ITS RULING 
Appellee urges that the trial Court speculated as to the jury’ s 
determination and concluded that the jury did not consider the release 
and payment in reducing the verdict. It is clear from the trial Court's 
ruling that the Court made no assumptions regarding the jury's determina- 
tion. The verdict was for $2,000 in favor of Appellee and for contribution 
in favor of Appellants. The trial Court accepted fully the jury verdict for 
$2,000 and in applying the unsettled doctrine of contribution ordered the 
entry of judgment for $1,000, based on one of the formulas offered in the 


McKenna case. The matter of previous release did not enter into the 


Court's ruling. 


Appellee contends further that the Giem case is applicable in the 
case at bar since Appellee's release was given in the State of, Maryland 
under the Uniform Act. Appellee’s reasoning is improperly applied for 
several reasons. | 
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First, neither the Court below nor the trial Court made any deter - 
mination that Appellee did or did not sign a release. Appellee did not 
admit the signing of any release but admitted receiving $700 from the 
third party defendant in settlement. (J.A. 4) The area of speculation 
does not involve the jury’s determination of whether or not Appellee 
signed a release, but rather whether or not the jury credited the $700 
previously received by the Appellee against its evaluation of the injury. 


Secondly, even if the release were in question, only the validity 
of the release would be governed by Maryland Law. The effect of that 
release would be governed by the law of the District of Columbia since 
it is a District of Columbia action which the contract purports to release. 


Appellants contend that the question of release is not before this 
Court and only tends to cloud the real issue, and Appellants offer their 


comments on this point only by way of reply to Appellee's argument. 


Respectfully submitted, 


JOHN F. GIONFRIDDO 


Collins and Anderson 
518 Mills Building 
Washington, D. C. 


Counsel for Appellants 


